I. INTRODUCTION
Members of armed forces are sent off to war to kill enemy combatants. They are not sent off to kill civilians. Nonetheless, modern wars invariably result in far more civilian deaths than military deaths. 1 This Article examines the collateral damage rule, 2 one of the central operational rules regulating the conduct of hostilities, that essentially permits civilian casualties only when they are incidental to an attack on a legitimate military target. The rule is explored in light of the changing nature of warfare over the last two centuries including the shifting ratios of military to civilian warrelated deaths. The Article ultimately questions the continuing validity of this rule when, in recent decades, the overall statistics for war-related deaths reveal that civilian fatalities are considerably greater than military deaths.
The collateral damage rule, also known as the proportionality rule, is meant to offer protection to civilians in wartime and to give content to the principle of distinction in contexts where military and civilian targets are interwoven.
3 That statement reflects the usual assessment of the collateral damage rule but this Article asks whether that assessment simply tricks us into thinking that ethical military advisors, by following the rule, will in fact avoid all but incidental damage to civilians. If the many and varied studies on the ratios of civilian to military war-related deaths reveal disproportionate civilian deaths (as they do) and if the many and varied epidemiological studies reveal war-related civilian displacement, disease, deprivation, and famine (as they do), the Article asks whether the collateral damage rule has become simply an organized deceit to persuade us that condoning the combatant's privilege (permitting solders to kill enemy combatants) 4 is not signing the death warrant for civilians, except "incidentally." The Article argues that in the context of modern warfare, the collateral damage rule can never accomplish what it purports to do, except in the most temporally restricted sense. It then explores what should be the fate of a legal rule that is central to the laws of armed conflict and cannot, by the nature of the context in which the rule is operative, be effective. [Vol. 41:307
Trying to determine when there is sufficient armed violence to constitute armed conflict or war is difficult and varies depending on what is being studied. Classifying the different types of armed conflict is controversial and changes depending on the focus of the research. Quantifying military and civilian deaths in armed conflict presents multiple classification problems and much disputed or unavailable data. 5 Nonetheless, despite all of these difficulties, it has become possible to discern significant trends within the last two centuries. Part II of this Article examines the changes that have taken place, over roughly the last two centuries, regarding the types of wars that occur. Part III focuses on the shifting ratio of military to civilian warrelated deaths during this period, noting that we now live in an era where wars result in a hugely disproportionate loss of civilian lives. Part IV traces the history and applicability of the collateral damage rule, also known as the proportionality rule. Part V brings together the data on the changes in the types of wars fought and the shift from mainly military to mainly civilian war-related deaths. Part V further asks what continuing regulatory effect the collateral damage rule can be expected to exert when the data on war-related deaths inevitably indicates that the rule has utterly failed to achieve its purpose. Part VI makes a few modest suggestions that may, in some measure, help fulfill the purpose of the collateral damage rule.
II. THE CHANGING NATURE OF WARFARE

A. The Threshold of War/Armed Conflict
Characterizing different types of armed conflict is difficult and different authors have taken somewhat different approaches. First, there is the question of which armed conflicts are sufficiently serious to be taken out of the category of "internal disturbances and tensions" 6 and placed into the category of armed conflict. Picking which armed conflicts merit study will often depend upon the issues being researched. Many authors choose a certain level of deaths in armed conflict per year to qualify for inclusion in statistical data. For example, in their seminal book, Resort to War, Meredith Reid Sarkees and Frank Whelon Wayman use the standard of conflict that produces "1,000 [battle-related] deaths per year (or twelve month period)." 
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This was the war typology used by Singer and Small in two earlier studies, 8 and is also used by authors such as R.J. Rummel 9 and many others. 10 It should be noted here that this typology does not address the issue of when international humanitarian law becomes applicable either to international armed conflict-also called inter-state armed conflict-or to noninternational armed conflict. That very different question is answered by examining the language of the Four Geneva Conventions: Common Article 2 (inter-state wars and occupation); Common Article 3 (conflict not of an international character); Additional Protocol I, Article 1 (inter-state wars, but including fighting against colonial domination, alien occupation, and racist regimes when exercising their right of self-determination); Additional Protocol II, Article 1 (internal armed conflicts: "Conflicts . . . which take place in the territory of a High Contracting Party between its armed forces and dissident armed forces or other organized armed groups" that meet certain conditions).
11 Before discussing classifications of warfare, it should be noted that there is extensive literature on this issue, largely engaged in by political scientists. The categories discussed below are intended to be broadbrush categories as the overall purpose of this Article is not to support or attack any particular categorization of warfare, but rather to examine the overall changing nature of combat, particularly as it relates to the collateral damage rule. [Vol. 41:307
B. Categorizing Types of Armed Conflict
Using the "1,000 [battled-related] deaths per year" typology, 12 wars can be characterized in a number of ways depending upon the particular focus of study. Law categorizes armed conflict into inter-state or international armed conflict (IAC) and non-international armed conflict taking place within a state. Because a number of changes have taken place in the international community, including the creation of a wider variety of entities with the capacity to wage war, a more nuanced categorization of armed conflict is necessary in order to grasp the extent of the changing nature of armed conflict. The typologies discussed below largely, but not entirely, follow the categories used by Sarkees and Wayman.
Interstate Armed Conflict
For the purposes of this Article, interstate armed conflicts are those that include state participants on both sides of the battle. Although a conflict may involve multiple parties, this Article does not seek to include or exclude such conflict on the basis of troops committed or killed, 13 provided that the overall battle-related deaths in the conflict amount to at least 1,000 and that most of the fighting is carried out by state entities. Non-state entities, such as colonies, non-autonomous territories, and organized armed groups may well take part in such conflicts, but the state entities must be engaged in the bulk of combat activities. 
Armed Conflict by States Against Overseas Non-State Entities
There are two types of conflict with overseas non-state entities. In the first type, a state engages in armed conflict with a dependent entity situated outside the state's territorial boundaries, such as a colony, protectorate, special territory, mandate territory, or dependency.
15
Frequently these 12 SARKEES & WAYMAN, supra note 7. 13 States are sometimes qualified as war participants if they meet either of the following thresholds: 100 fatalities or 1,000 troops in active combat roles. Id.
14 Id. at 61-62. 15 Examples include the French/Algerian War (1954 War ( -1962 , which led to Algerian independence from France; The Franco-Vietnamese War (1946 War ( -1954 conflicts will involve combat designed either to curb or to achieve independence from the controlling state.
16
The second type of conflict involving non-state entities arises when a state is engaged in combat against a non-state entity, such as Al Qaeda, where that entity has not been under the power or control of the state party to the conflict. 17 In this context, the aims of the non-state entity may well include preventing the state participant from wielding military or other economic power in certain parts of the globe but does not focus on gaining political statehood for itself. Authorities, such as Sarkees and Wayman, describe this type of conflict as "extra-state war." 
Internal Armed Conflict
Internal armed conflicts, also known as non-international armed conflicts (NIAC), occur within the boundaries of a particular state. There are various types of these conflicts. One is a civil war in which an established state government's armed forces are fighting against an organized group or groups within the state's territory when such groups are capable of sustained military activity.
19
The requirement that the non-state entity should be capable of sustained military activity is used principally to distinguish sustained military activities from short-lived outbursts of violence such as sudden massacres or sporadic riots where the death toll may well be more than 1,000 but there is no systematic organization within or between the attacking groups. 20 Additional Protocol II, which applies to NIAC, includes an organizational requirement as part of its first article, explaining when the Protocol is applicable:
This Protocol . . .
[applies] to all armed conflicts . . . which take place in the territory of the High Contracting Party between its armed forces and dissident armed forces or other organized armed groups which, under responsible command, exercise such control over part of its territory as to enable them to carry Other forms of internal armed conflict occur within a state when different non-state entities fight each other but are not engaged in combat against the central government. Sometimes a regional or substate government may be engaged in combat with rebel groups; sometimes none of the fighting entities will be connected with any governing authority.
22
C. Transnational and National Conflicts and Their Transmutation
Inter-state armed conflict will, of course, take place between at least two states and possibly more, but where non-state entities are involved the exact nature of the conflict may be called into question. Where rebel groups are fighting a central or substate government, the combat is likely to be contained within the territory of a particular state, although sympathizers from other states may join the fight. 23 Non-state armed groups may carry on armed activities in a number of different states simultaneously; their combat activities may be directed against state entities or against other non-state groups.
24
Armed conflict categories are seldom static. Conflict can start out in one category of combat and change over time into another category. The category of conflict may change several times during the course of a war. Fighting in one part of a state's territory may be designated as a particular category of conflict while fighting in another part of the state's territory is categorized differently. The International Criminal Tribunal for the Former 21 APII, supra note 6, art. 1, ¶ 1. However, Additional Protocol I-the title of which states that it relates to "the Protection of Victims of International Armed Conflict"-states that it also applies to certain forms of internal conflict:
[A]rmed conflicts in which peoples are fighting against colonial domination and alien occupation and against racist regimes in the exercise of their right of self-determination . . . . API, supra note 2, art. 1, ¶ 4.
This requirement for application of Protocol I, unlike the similar section in Protocol II, does not demand any particular level of organization other than a declaration of purpose within the scope of the above definition. This would only require some level of communication sufficient to pursue the purpose. 22 SARKEES & WAYMAN, supra note 7, at 485. For a list of all wars by classification, see id. at 579-94. 23 Id. at 337-40 (noting the shrinking distinction between activities in inter-state and intrastate conflict, explaining civil wars generally, and describing the consequences of external intervention). 24 Id. at 485; see also id. at 46 tbl.2.1 (listing COW war typologies including those for nonstate wars).
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Yugoslavia has noted this mutability phenomenon in Prosecutor v. Duško Tadić:
It is indisputable that an armed conflict is international if it takes place between two or more States. In addition, in case of an internal armed conflict breaking out on the territory of a State, it may become international (or, depending upon the circumstances, be international in character alongside an internal armed conflict) if (i) another State intervenes in that conflict through its troops, or alternatively if (ii) some of the participants in the internal armed conflict act on behalf of that other State.
25
Indeed, in the Tadić case, the Tribunal devotes a whole section-running to fifty-seven paragraphs over twenty-six pages-to "The Legal Criteria for Establishing When, in an Armed Conflict Which is Prima Facie Internal, Armed Forces May be Regarded as Acting On Behalf of a Foreign Power, Thereby Rendering the Conflict International." 26 The Tribunal also noted the disagreement that has arisen between itself and the International Court of Justice on certain issues regarding classification of armed conflict. 27 The fact that armed conflicts can change from internal to international and back again, or can have both types of conflict operating alongside each other, obviously complicates the compilation of data on war classification.
D. The Changing Prevalence of the Types of Armed Conflict
There are many studies on the prevalence of armed conflict stretching over the last two hundred years. Sarkees and Wayman's study in Resort to War: 1816 War: -2007 In the decades when colonies were seeking independence the incidence of these wars rose, as it has more recently with the increase of international para-military organizations such as Al Qaeda. 37 There was a high incidence of state versus non-state wars in the late nineteenth and early twentieth centuries when the imperial powers were fighting indigenous peoples in order to establish colonies. 38 The incidence of these wars rose again in the decade from 1947-1956 which saw the start of the colonial struggle for independence. 39 After that time, the colonial powers, realizing that colonial independence was a foregone conclusion, seldom resorted to war to retain a colony. Asia is again the area of the world that has experienced the highest incidence of this type of armed conflict. 
The Prevalence of Internal Armed Conflicts
Sarkees and Wayman catalogue 335 internal armed conflicts during the period studied ; that is more than three times the number of inter-state wars and more than double the number of extra-territorial state versus non-state wars in the same period. 41 Excluded from this number are another sixty-two wars that are labeled "non-state wars." 42 These are wars that take place between non-state entities either in territory not yet under the control of a state (61 wars) or that take place across state borders (1 war).
43
If we combine all of these wars into the broader category of internal armed conflicts, obviously, the numbers rise even higher. However, excluding the latter sixty-two wars, the great increase in internal armed conflict begins during the 1957-1966 decade and keeps rising until the last decade studied 1997-2006, which saw a modest decline from the highest incidence. 44 Many of these internal armed conflicts became internationalized in the sense that one or more states ultimately intervened in the conflict. 45 Looking at the figures for the sixty-two wars that are categorized as between non-state entities taking place either in a non-state territory or across 37 Id. at 335 fig.4 Given their definition of this category of wars, this terminology is not surprising. Africa, Asia, and the Western Hemisphere have experienced by far the greatest incidence of these sixty-two wars.
47
Again, this is unsurprising given the history of colonialism and state formation.
Conclusions on the Prevalence of Types of Armed Conflicts
From the categories of armed conflict and the data discussed above, it is easy to discern that during the last two centuries, inter-state wars are the least prevalent (95); state versus non-state entities are at the mid-prevalence level (163); and internal armed conflicts top the prevalence chart (335 plus another 62, totaling 397). It is also clear that the incidence of internal armed conflicts has seen a dramatic rise since the middle of the twentieth century.
In any decade during the last two centuries, the maximum number of inter-state wars is ten. 48 For extra-territorial wars between states and nonstate entities, the maximum number of wars in any decade is eighteen, with a very marked decline after 1956-five being the maximum number for any decade since then. 49 For internal armed conflicts, the pattern is wholly different. The second half of the twentieth century saw a dramatic rise in such wars. From 1957 on, every decade has seen more than twenty internal armed conflict wars, with forty internal armed conflicts during [1987] [1988] [1989] [1990] [1991] [1992] [1993] [1994] [1995] [1996] 
A. Introduction
In a 2001 study sponsored by the International Committee of the Red Cross (ICRC) the authors make the following assessment of the ratio of military to civilian deaths in modern wars:
The research reveals, in essence, that modern wars have become conflicts without limits.
Civilians have-both intentionally and by accident-been moved to center stage in the theater of war, which was once fought primarily on battlefields. This fundamental shift in the character of war is illustrated by a stark statistic: in World War I, nine soldiers were killed for every civilian life lost. In today's wars, it is estimated that ten civilians die for every soldier or fighter killed in battle. 54 There have been several rigorous critiques of the accuracy of this ratio, which will be discussed below, but it 55 is this shift in the ratio of military to civilian war-related deaths that is the primary focus of this section of the Article. 52 
B. Problems with Compiling Data on War-Related Casualties
This Article claims no in-depth knowledge of statistics and does not seek to endorse any particular method of compiling data on war-related casualties. There are many articles that assess various statistical models used for this task. 56 Each compilation tends to be idiosyncratic 57 and often rely, to some extent, on data supplied by non-impartial parties to the conflicts, such as opposing military forces. The estimates of military and civilian deaths can vary widely. Some studies provide figures compiled from various databases and then estimate average or median numbers.
58
Even with careful explanations and limiting provisos, it remains true that "such figures at times display enormous variance."
59 Nonetheless, through examining a variety of available reports on war casualties, broad trends are observable over time. It is these trends, discussed below, that are relevant to the argument pursued in this Article. 57 By idiosyncratic I mean that a study covers statistics of one or more particular wars in a specified time frame or geographic area. The studies also differ on exactly which types of deaths are included in the data. 58 
C. War-Related Casualties
U.S. Military Deaths
Overall Military Deaths
There are a number of compilations of worldwide military deaths; Milton Leitenberg's comprehensive study covers the twentieth century. 68 The [Vol. 41:307 state for inter-state wars, or suffered by each side in the case of intra-state wars and non-state wars. 71 An earlier version of the data sets also lists these fatalities for extra-state wars, although thirty of these wars have been reclassified as intra-state wars and the data only runs until 1997. 72 The latest data set lists ninety-five inter-state wars, running from the Franco- 78 In a number of these wars the data is entered as unknown so that presumably the actual overall military deaths are higher than the figures reported.
Civilian War-Related Deaths a. Problems with Data Compilation on Civilian War-Related Deaths
One problem with the various tabulations on civilian war-related casualties is that it is often impossible to discover what percentage of the 77 The criteria for inclusion is that the war "must involve sustained combat, involving organized armed forces, resulting in a minimum of 1,000 battle-related combatant fatalities within a twelve month period." COW Wars, supra note 71 (follow "Inter-State Wars Codebook.pdf" hyperlink). 78 81 They also recognize that many other deaths come in the wake of war "due to insecurity, displacement, deprivation, and disease."
82
The public health consequences of war are also receiving considerable scholarly attention. 83 Some estimates suggest that indirect effects of military conflicts on mortality may be as large as the direct effect of armed conflict.
84
Governments tend to keep detailed statistics on military deaths but seldom have comprehensive civilian death statistics. Sometimes they keep statistics on their own civilian deaths (killed by the enemy) but almost never keep public statistics or estimates of civilians they have killed in the enemy country. For example, in the United States, the Congressional Research Service publishes figures on U.S. military deaths compiled by the Department of Defense 85 but publishes only sporadic, limited figures on civilian deaths.
86
As Adam Roberts concludes: "despite extensive investigations in many war zones, and significant methodological development, there is still a shortage of reliable data on civilian victims of 79 Lacina & Gleditsch, supra note 51, at 152ff. 80 Id. at 148. The authors also state: "Measuring battle deaths answers the question of how many people were killed in military operations during a war and, therefore, it is the best measure of the scale, scope, and nature of the military engagement that has taken place." Id. 81 Id. at 154 tbl. Beth Osborne Daponte has undertaken a careful analysis of the statistical methodologies of five different civilian war death studies, and even for the study she finds to have the "most credence," she also concludes that it presents "imperfect figures." 88 In all of the compilations there is disagreement about who should count as a civilian, and also who among those designated as civilians should be included in the statistics. Roberts distinguishes seven categories that have appeared in various compilations:
All too often, there is a lack of clarity about which of the following categories of civilian casualties are included in any given set of figures: 1. Those killed as a direct effect of war; 2. Those injured as a direct effect of war;
3. Those dying, whether during or after a war, from indirect effects of war such as disease, malnutrition and lawlessness, and who would not have been expected to die at such rates from such causes in the absence of the war; 4. Victims of one-sided violence, such as when states slaughter their own citizens in connection with war; 5. Victims of rape and other forms of sexual violence in connection with a war; 6. Those uprooted in a war -that is, refugees and Internally Displaced Persons (IDPs); 7. Those who, even after war is over, die prematurely from injuries sustained in war. 89 Obviously, without agreement on which individuals to classify as civilian casualties and which categories of civilians count toward war-related deaths, the figures are problematic. UN (1997 UN ( -2006 , who cited the 75% figure added that, with respect to the percentage of civilian war deaths, "no one really knows." 95 Later statistics repeat these ratios, although the language often talks of civilian "casualties" or "war victims," and it is unclear whether the figures include displaced people or persons who die from causes not directly related to warfare. 96 Recently, there have been some outright attacks on the 10 to 1 or 9 to 1 ratios. These ratios have been called an "urban myth" of modern warfare. 97 At the same time, more studies include both military and civilian deaths in battle-deaths and give no disaggregated figures. After a comprehensive and rigorous examination of numerous high level studies that use the nine civilian deaths to every one military death ratio, or sometimes a slighter lower ratio of eight civilian deaths to every one military death, Roberts concludes that these figures are "based on shaky foundations." 99 He does admit that it is possible that some conflict situations, such as the Cambodian killings (1975) (1976) (1977) (1978) (1979) and the Rwandan genocide (1994), "have something close to a 9:1 ratio." 100 He does not come to any conclusion about what ratio would be more accurate, but calls for "more systematic recording on casualties" and "high standards of rigour and professionalism in this work." 101 
ii. The Range of Acceptable Ratios of Civilian to Military WarRelated Deaths
Many sources can be cited to support the proposition that from the time that the distinction between soldiers and the non-military population was established-roughly the eighteenth century-to the beginning of the twentieth century, military deaths in wars generally far outnumbered civilian deaths. 102 For example, Matthew White reports median estimates of military deaths in the Napoleonic Wars (1803-1815) as roughly 2 million with the median estimate for civilian deaths being roughly 1 million. 103 Often there are either no figures for civilian deaths in wars before the twentieth century or sometimes civilian deaths will include deaths from epidemics, such as small pox, which admittedly may have been caused or aggravated by wartime conditions. War (1961 War ( -1975 1975 -1995 ; Iraq-Iran War (1980) (1981) (1982) (1983) (1984) (1985) (1986) (1987) (1988) ; Iraq-Kuwait-U.N. War (1990 War ( -1991 .
110
In the Spanish Civil War (1936 War ( -1939 ; and the Bangladesh-Pakistan-India War (1971) military and civilian deaths are reported as roughly equal. 111 In the Sino-Japanese War (1937 War ( -1941 military deaths slightly outnumber civilian deaths.
112
Only in the Mozambique-Portuguese and Civil War (1965 War ( -1975 1975 -1995 ; the Soviet-Afghanistan War (1979 War ( -1989 114 Of the total deaths, approximately 8.5 million were military personnel and 6.8 million were civilians.
115
It is important to note that these military figures include those combatants who died of war-related wounds as well as general diseases, but that the majority of military deaths still appear to have been the result of actual combat. 116 Further, a large portion of the civilian deaths seem to be attributable to famine and disease. The majority of Russia's 2 million civilian deaths "were caused by disease. Hunger, and privation inflated and intensified by war." 117 Other sources suggest that famine and disease had an even wider impact: roughly 6 million dead. 118 Necrometrics, a widely quoted study, reports 8.5 million military deaths for WWI and a broad range of civilian death figures running from 5 million to 13 million, although the report admits that some of these figures include the Russian Civil War (1917 War ( -1922 120 Of these deaths he estimates roughly 19.6 million military deaths and 45.9 million civilian deaths. 121 The military deaths reported range from 22 to 25 million and the civilian deaths range from 40 million to 52 million, 13 to 20 million of which may be attributed to war-related disease and famine.
122
The debates over the accuracy of particular statistics is often rancorous yet there appears to be universal agreement that military deaths most likely 113 Id. at 57. 114 Increasingly, civilians are the major victims of war. In the first half of [the twentieth century] they represented about 50 percent of war-related deaths. In more recent years, however, the proportion of civilians in total deaths has been rising. Wars are now more life-threatening for non-combatants than for those fighting them. In the 1960s civilians counted for 63 percent of the recorded war deaths; in the 1980s for 74 percent; and in the 1990s the rate seems to be going higher still.
123
All of the above cited material includes discussion of the difficulty of compiling such statistics. Often these materials used slightly different terminology affecting whether certain deaths are included in certain categories. The numbers they report do differ somewhat, and all of them have been subjected to trenchant criticism about their statistical methodologies. 124 Nonetheless, it seems more than fair to conclude that since the turn of the twentieth century, civilian deaths have outnumbered military deaths in nearly all wars.
IV. THE COLLATERAL DAMAGE RULE
A. Introduction
There are two proportionality rules found in the law of armed conflict: one found in the jus ad bellum 125 and the other found in the jus in bello.
126
The United Nations Charter restricts the initiation of inter-state force to two instances: (1) proportionality rule restricts the amount of force used to that which is necessary to repel the initial illegal use of force.
129
The second proportionality rule, also known as the collateral damage rule, is a central operational provision of the law of the conduct of hostilities. 130 That rule emanates from the fundamental rule of distinction between military personnel (combatants) and military objects, on the one hand, and civilians and civilian objects, on the other hand.
131 Civilians and civilian objects may not be attacked.
132
Combatants and military objects can be attacked.
133
When a combatant kills or injures an opposing combatant or destroys a military object it is not a crime under the laws of armed combat. Although civilians or civilian objects may end up being killed, injured, or destroyed in warfare, such casualties are only tolerated when the civilian destruction is incidental to an attack on a legitimate military target, and then only when the civilian casualties are not considered likely to be "excessive in relation to the concrete and direct military advantage anticipated."
134
The difficulty of interpreting this rule will be covered below in Part IV.C. These two proportionally rules are usually thought of as separate although it can be argued that they are related 135 and certainly both rules seek to restrain uses of force that might otherwise be thought permissible. The section below focuses on the collateral damage rule found in the jus in bello in light of the changing nature of warfare and the disproportionate loss of civilian lives. Webster wrote that in order to justify the destruction of the Caroline, an American ship moored at a U.S. port, as permissible self-defense, the British would need to show that they "did nothing unreasonable or excessive; since the act, justified by the necessity of self-defence, must be limited by that necessity, and kept clearly within it." 29 BRITISH AND The idea of restraint on the methods and means of warfare finds expression in the 1868 Declaration of St. Petersburg, which provides "[t]hat the only legitimate object which states should endeavor to accomplish during war is to weaken the military forces of the enemy."
136 From this principle sprang the requirement that weapons causing "superfluous injury or unnecessary suffering" are prohibited. 137 Certainly combatants are authorized to kill the enemy, but their methods are restricted to those that enhance military advantage. Causing superfluous injury, by definition, means that the injury is greater than necessary to achieving military success. Similarly, unnecessary suffering will, by definition, go beyond what is deemed sufficient to achieve military advantage.
Before the sixteenth century, "war was not only waged against States and their armies, but also against their people. As a result, civilians were at the mercy of the conquerors . . . . The notion that war is waged between soldiers and that the population should remain outside hostilities . . . became established by the eighteenth century."
138 During the nineteenth century, wars were generally fought between state armies or organized armed militias, and non-combatants were relatively unaffected by the immediate consequences of warfare. 139 Thus the earlier examples of limits on warfare, such as the prohibition on superfluous injury and unnecessary suffering, protect combatants rather than civilians. The prohibition on the denial of quarter, that is, not permitting the enemy to surrender and be taken prisoner, 140 is another example of an early rule derived from humanitarian purposes limiting the mistreatment of combatants.
In order to protect noncombatants, the law first had to develop the definition of combatants. In other words, the law had to distinguish between 136 Howard ed., 1979) . 140 The modern rule is found in API, supra note 2, art. 40 ("It is prohibited to order that there shall be no survivors, to threaten an adversary therewith or to conduct hostilities on this basis."). GA 
[Vol. 41:307 those people and objects that were lawful targets and those people and objects that were not to be targeted. The principle of distinction-which is fundamental to humanitarian law-once developed, could then endorse the notion that those persons or objects that could not be targeted should, as far possible, be immune from the effects of war. 141 The idea of protecting certain groups from war has ancient roots. Historically, most major religions developed doctrines defining the occasions when war was justified. 142 Saint Augustine developed the Roman Catholic doctrine of the "just war." 143 Islamic tradition also defined when the use of armed force was permissible. 144 Most of these traditions also exempted certain categories of people from the effects of war. Priests, monks, and friars were considered entitled to "full security against the ravages of war. . . ." 145 Suárez argued for the exemption from death of mercenary soldiers taken prisoner because they could not be expected to understand the justness of the captor's cause. 146 The U.S. Supreme Court ruled in the Paquete Habana case that unarmed fishing vessels were exempt from capture as prize of war by customary international law binding on the United States. 147 The Court also quoted the 1785 Treaty of Amity and Commerce between the United States and Prussia, Article 23, which provided that if war broke out all women and children, scholars of every faculty, cultivators of the earth, artisans, manufacturers, and fishermen unarmed and inhabiting unfortified towns, villages, or places, and in general all others whose occupations are for the common subsistence and benefit of mankind, shall be allowed to continue their respective employments, and shall not be molested in their persons, nor shall their houses or goods be
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burnt or otherwise destroyed, nor their fields wasted by the armed force of the enemy, into whose power, by the events of war, they may happen to fall. . . .
148
Certain objects were also declared protected from warfare. The Catholic Church, which had used its influence to protect priests and monks, was also successful in getting church real property and chattels protected. 149 In Shakespeare's Henry V, Bardolph, one of the English soldiers, is hung for stealing a pyx from a church. 150 Although plunder and pillage of towns and villages was condoned and widely practiced at the time, 151 Henry showed restraint and ordered that "there be nothing compel[ed] from the villages, nothing taken but paid for." 
The Principle of Distinction
The twentieth century saw the development of aerial bombardment, particularly in World War I. 154 Noncombatants were exposed to the effects of war as never before. 155 Gradually, the disparate categories of persons and objects protected from war evolved into the principle of distinction. This principle requires the parties to armed conflict to distinguish between civilians and civilian objects, on the one hand, and combatants and military objectives on the other hand. 156 Civilians and civilian objects may not be attacked. 157 All weapons must be of a type that can "distinguish" between categories, meaning such weapons can be aimed so as to distinguish. those objects which by their nature, location, purpose or use make an effective contribution to military action and whose total or partial destruction, capture or neutralization, in the circumstances ruling at the time, offers a definite military advantage.
160
Civilians are those people who take no direct part in hostilities and are not members of the armed forces. 161 If civilians take an active or direct part in hostilities, they lose their civilian status and all attendant protections.
162
Civilian objects are defined as any object that is not a military object. 163 The war contexts to which these definitions apply are also important.
Although the principle of distinction was developed in the context of inter-state warfare, it is increasingly accepted that, by custom, this distinction also applies to internal armed conflict. 164 The Red Cross study of international humanitarian law discusses twenty-four rules under the heading "The Principle of Distinction." 165 Two of these rules, rules 3 and 4, which define "armed forces of a party to the conflict," only apply to international armed conflict (IAC). Of the remaining twenty-two rules, nineteen are firmly held to apply in both IAC and non-international armed conflict (NIAC). The remaining three rules are listed as applicable in IAC and arguably applicable in NIAC. 166 The rules falling under the general category 159 GIII, supra note 11, art. 4(A)(1)- (2) of "The Principle of Distinction" include not only the generally required distinction discussed above, but also the prohibition on indiscriminate attacks, the collateral damage rule, the rules on precautions in attack, and precautions against the effects of attack and also the Rules on specifically protected persons. 
The Formulation of the Collateral Damage Rule
It was always understood that although civilians and civilian objects may not be attacked, the nature of warfare being what it is, some civilians and civilian objects might be killed, injured, or destroyed incidental to an attack on a military target. In order to afford even greater protection to civilians and civilian objects, a number of other rules were developed.
a. The Prohibition on Indiscriminate Attacks
Indiscriminate attacks are those attacks which are either not directed against combatants or military objectives or are unable to distinguish between military personnel and military objectives, and civilian personnel and civilian objects. 168 Such attacks are prohibited, as are attacks that treat as a single military objective different military objectives located in an area interspersed by concentrations of civilians, such as cities and towns. 169 This rule is applicable in both IAC and NIAC. 170 
b. Proportionality in Attack
The jus in bello proportionality rule, discussed above in the introduction to Part IV and now codified in Additional Protocol I (API), Article 51(5)(b), is another rule providing broader protection to civilians and civilian objects in IAC. The weight of scholarly opinion also finds this rule applicable in NIAC. 171 The rule prohibits launching an attack on a military target "which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage Int'l Rev. Red Cross 175, 198, Annex (2005) . 167 Henckaerts & Doswald-Beck, supra note 164, at pt. I. 168 API, supra note 2, art. 51, ¶ ¶ 4-5. 169 Id. 
c. Precautions in Attack
The rules regarding precautions in attack call upon the parties to do everything possible to minimize civilian casualties. 174 They must make every effort to verify that a target is a military target rather than a civilian or civilian object. 175 Parties must assess whether an attack may be expected to cause incidental death or injury to civilians or damage to civilian objects that would be excessive in relation to the concrete and direct military advantage anticipated. If it is discovered that the target is not a legitimate military target or that civilian injury, death, or damage would be excessive, the attack must be canceled or suspended. 176 Where any civilian loss or damage is expected, advance warning must be given, 177 and when there is a choice of targets, the target likely to cause the least civilian loss or damage must be selected. 178 
d. Precautions Against the Effects of Attacks
The rules concerning precautions against the effects of attacks require parties to a conflict to protect civilians and civilian objects from the dangers of military operations. They must try to remove civilians and civilian objects from the area where military targets are located. 179 Similarly, a party's military objects must not be located in densely populated civilian areas. 180 
C. Criticisms of, and Problems with, the Collateral Damage Rule
Ever since the collateral damage rule was articulated it has been subject to a variety of criticisms. Problems with how to weigh expected civilian casualties or civilian property damage against anticipated concrete and Questions about how to assess "excessive" civilian damage were quickly posed, and difficulties about whether the assessment of military advantage should relate to one attack, a series of attacks, or a whole campaign were debated. 182 The Commentaries to API (Commentaries) try to tackle some of these issues but with commendable honesty confess that the text "is not always as clear as one might have wished."
183 They add, perhaps as an excuse, that "it seemed necessary to leave some margin of appreciation to those who will have to apply the rules. Thus their effectiveness will depend to a large extent on the good faith of the belligerents and on their wish to conform to the requirements of humanity."
184 Good faith, of course, is required in the interpretation and performance of all treaties 185 but if the terms of the treaty leave open a variety of possible interpretations, good faith will not ensure uniform application. Again with respect to putting these provisions into practice, the Commentaries call for "complete good faith on the part of the belligerents, as well as the desire to conform with the general principle of respect for the civilian population." In other situations, the Commentaries acknowledge more ambiguity. On the issues of weighing civilian losses against military advantage, there are admitted problems: "Of course, the disproportion between losses and damages caused and the military advantages anticipated raises a delicate problem; in some situations there will be no room for doubt, while in other situations there may be reason for hesitation. In such 181 The question of whether military advantage should be weighed against civilian damage for each individual attack, or on a cumulative basis of many attacks, or perhaps a whole campaign, has spawned different answers. Professor Farer argues that using the cumulative approach could have dire consequences for civilians. 192 Professor Gardam thinks that the words concrete and direct, in conjunction with military advantage, indicate "that the Protocol requires that proportionality be assessed in relation to each individual attack, rather than on a cumulative basis." 193 Professor Dinstein generally concludes that proportionality "has to be calculated in relation to a given attack, rather than on an ongoing cumulative footing." 194 However, he cautions that "[i]f an extensive air campaign is undertaken, it would be mistaken to focus on the outcome of an isolated sortie." 195 The Statute of the International Criminal Court includes in its list of war crimes the intentional launch of an attack done with the knowledge that the likely collateral civilian damage will be "clearly excessive in relation to the concrete and direct overall military advantage anticipated." 196 The assessment in light of overall military advantage appears to require a broader scope than simply one individual attack. Leslie Green seems to propose that either a limited campaign or the overall war effort can be an acceptable mode of assessment: The International Criminal Tribunal for the former Yugoslavia (ICTY) has tackled the issue of whether the single or cumulative attack approach to proportionality is appropriate. In Prosecutor v. Kupreškić et al., the Tribunal engaged in a general discussion of the protection of civilians in armed conflict, recognizing that "deliberate attacks on civilians or civilian objects are absolutely prohibited by international humanitarian law." 198 It nonetheless mentioned three exceptions to this general proscription including unavoidable collateral damage to civilians. 199 The Tribunal discussed the principle of proportionality and the Martens Clause 200 which requires the application of "principles of humanity" and the "dictates of public conscience" in cases not covered by treaties or, as the Tribunal states, "when interpreting and applying loose international rules."
201 Weaving together the proportionality rule and the Martens Clause, the Tribunal considered whether a group of individual attacks that might each meet the proportionality requirements, might nevertheless be found violative of the laws of armed conflict when looked at cumulatively:
As an example of the way in which the Martens Clause may be utilised, regard might be had to considerations such as the cumulative effect of attacks on military objectives causing incidental damage to civilians. In other words, it may happen that single attacks on military objectives causing incidental damage to civilians, although they may raise doubts as to their lawfulness, nevertheless do not appear on their face to fall foul per se of the loose prescriptions of Articles 57 and 58 [of API] (or of the corresponding customary rules). However, in case of repeated attacks, all or most of them falling within the grey area between indisputable legality and unlawfulness, it might 197 GREEN, supra note 191. . 14, 2000) . 199 Id. ¶ 522. 200 The Martens Clause was first included in the 1899 Preamble to Hague Convention II with Respect to the Laws and Customs of War on Land (available at: http://icrc.org/ihl.nsf/ FULL/150?OpenDocument) and now appears in all four Geneva Conventions and in API and APII with slightly varying language. GI, supra note 11, art. 63; GII, supra note 11, art. 62; GIII, supra note 11, art. 142; GIV, supra note 11, art. 158; API, supra note 2, art. 1, ¶ 2; APII, supra note 6, pmbl. be warranted to conclude that the cumulative effect of such acts entails that they may not be in keeping with international law. Indeed, this pattern of military conduct may turn out to jeopardise excessively the lives and assets of civilians, contrary to the demands of humanity.
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The Tribunal's discussion in Kupreškić might well lead any military commander with authority over a broad geographic area of conflict to believe that having subordinate commanders of individual attacks engage in proportionality assessments for each attack might relieve those subordinate commanders of criminal responsibility (unless they knew or should have known of the likely effects of the overall campaign) but might not protect the commander of the overall campaign. Yet another proportionality issue, regarding the effect of high value targets on assessing overall military advantage, has proved troublesome. Since the rule calls for balancing civilian damage against military advantage, naturally enough people have asked what happens to this balancing when it is agreed that eliminating a particular military object or combatant has an extremely high value and would result in considerable military advantage even though many civilians may have to be killed in the process. In other words, are more civilian deaths and injury or greater damage to civilian property permitted because a high value target is perceived to increase the military advantage? Dinstein accepts that the higher the military value the target holds (necessarily a subjective judgment), the higher the acceptable number of civilian losses:
Even extensive civilian casualties may be acceptable, if they are not excessive in light of the concrete and direct military advantage anticipated. The bombing of an important army or naval installation (like a naval shipyard) where there are hundreds or even thousands of civilian employees need not be abandoned merely because of the risk to those civilians. 203 Solis, however, gives several hypothetical and real examples illustrating the problem of the changing ratio of civilian deaths when compared with military advantage. He asks the following questions: 202 Id. ¶ 526. 203 In April 2003, U.S. forces dropped four satellite-guided bombs on a Baghdad neighborhood, missing the targeted restaurant and killing as many as fourteen civilians based on apparently incorrect information that Saddam and his sons were at the location. 205 Was the attack disproportional? The May 1, 2011 killing of the Al Qaeda leader, Osama bin Laden, was apparently accomplished by storming the compound where he lived in Abbotabad, Pakistan, with only four other deaths of compound residents who may or may not have been entitled to civilian status. 206 Suppose instead that reliable information had finally tracked bin Laden to the compound and U.S. forces had decided to bomb the compound killing bin Laden but also killing fifty civilians, injuring sixty more and razing twenty houses in the adjacent area. Would such an attack be disproportional? Solis, apparently admitting the insolubility of the ratio calculation, commented: "Such calculations are one of the burdens of high military command."
[Vol. 41:307 considerably stricter than required by proportionality. 208 Before the internet, smart phones, and the ever growing battery of social media communication systems, the only people that would likely know what happened in a particular attack or campaign in remote areas were those directly involved. Even in populated areas, the number of people with knowledge of the event would likely be very limited. That has now changed fundamentally. First, it seems as if almost no act, however small and possibly insignificant, takes place outside the range of some recording system. As soon as there is an explosion, riot, or weapon discharge, photographs and sound recordings rapidly find their way onto all sorts of media outlets, and soon the whole world can view the event.
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This phenomenon allows civil society to express its views as never before; the death of one civilian can mobilize thousands.
210 During the U.S. invasion of Iraq in 2003, civilian deaths were antagonizing the Iraqi population to a great extent. United States policy at the time was to have the Secretary of Defense, Donald Rumsfeld, personally approve any attack where it was estimated that thirty or more civilians might be killed. Afghanistan, has reportedly stated that once the goal is articulated as stabilizing the country "it's pretty hard to do that when you're dropping bombs on innocent people." were estimated to be responsible for 2,080 of the civilian deaths, progovernment forces were responsible for 440 deaths, and 257 deaths were unattributable to any faction.
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There has been much written about the suggestion that collateral damage is reduced through the use of precision weapons, particularly unmanned drones. 221 The legality of drone attacks, sometimes operated by non-military personnel, in countries that may not have given permission for such attacks, and that target specific people, is beyond the scope of this article. 222 However, it is important to note that the accuracy of reports suggesting minimal civilian damage resulting from such attacks has been challenged, 223 and in any event, the overall statistics for civilian deaths and injury generally remain disproportionate to military deaths and injury, even in wars that employ such weapons. 224 
D. Does the Collateral Damage Rule Require a Direct Causal Link from Military Attack to Civilian Death or Damage to Violate the Rule?
Causation is a slippery concept that has tested philosophers and scientist for centuries. This Article is not intended to enter into debate about the complex meaning of causation in various contexts. In general, if one action brings about a result or effect that would not otherwise have occurred, then the result or effect is said to have been caused by the earlier action. It is recognized that some effects or results are directly caused by the earlier event and that some effects or results come about by a combination of factors so that the earlier event may be said to be only an indirect cause of the later results. This general understanding of causation is quite sufficient for discussing causation in relation to the collateral damage rule largely because civilian loss and damage only needs to be incidental to the attack on the military target to fall within the ambit of the rule. 225 Most of the war casualty figures, cited in Part III.C above, include military deaths and civilian deaths occurring as a direct result of combat. 226 disease, 227 and civilian deaths, such as from general violence, social disruption, or famine associated with war. 228 An argument may be made that the military cannot be held responsible for all the civilian deaths, injury, and damage that may result from the general consequences of war and that the laws of war do not ascribe culpability to the military for such overall civilian losses. The statisticians that compile battle-deaths for civilians, clearly intend to imply that the civilian deaths and damage were caused directly by combat. 229 Figures relating to deaths caused by disease, famine, and general disruption are also clearly compiled by those who see these consequences as emanating from military engagements.
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When considering inter-state wars, which involve only armed forces of opposing states, it is easy to pin-point the civilian death and destruction resulting from military attacks. When dealing with intra-state wars, particularly where there are several armed factions fighting, it may be difficult to determine which armed faction caused the particular civilian destruction; nevertheless the fighting has led to the civilian devastation.
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Thus it may be concluded that civilian death and destruction come about as a result of war. Some deaths occur immediately as a result of battle. Some occur later, such as death from battle injuries and infection. Some take even longer to develop, such as deaths from widespread famine caused by general societal disruption in the wake of war. However, in a general sense, all of these statistics indicate that the civilian deaths, injuries, and property damage have been caused by war.
One interesting aspect of the collateral damage rule is that it does not prohibit direct targeting of civilians.
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That is prohibited elsewhere in API. 233 What the rule prohibits in connection with attacks on military targets is "incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof," when such losses are expected to "be excessive in relation to the concrete and direct military advantage 227 Clemens & Singer, supra note 105 and accompanying text. 228 See supra notes 83-84 and accompanying text. 229 See, e.g., Lacina & Gleditsch, supra note 51, at 148 (explaining that to limit studies to combatant deaths could seriously underplay the effects of war anticipated." 234 The word incidental is significant but is not addressed, as such, by the Commentaries. What do we understand from the word incidental when applied to the "loss of civilian life, injury to civilians, damage to civilian objects or a combination thereof" that might be expected to result from a legitimate attack on a military target?
Dictionaries, prosaic though they are, may prove useful in aiding our understanding of the word incidental. The Oxford English Dictionary defines incidental as follows:
1.a. Occurring or liable to occur in fortuitous or subordinate conjunction with something else of which it forms no essential part; casual. 235 The American Heritage Dictionary of The English Language has a similar definition:
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This dictionary also lists synonyms for "incidental":
Synonym: casual, chance, fluky (also flukey), fortuitous, inadvertent, unintentional, unplanned, unpremeditated, unwitting.
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It is worth noting that, with the exception of the third definition in Collins English Dictionary, none of the above definitions indicates direct causation from one event to the next. From this we may confidently conclude that the overwhelming consensus on the definition of incidental is that although an incidental event will follow an earlier event (military attack) or be associated with it, there is no requirement that the civilian death or damage incidental to the military attack be caused directly by the military attack to be prohibited. Rather, any civilian death, injury or damage that "occur [s] 
E. Conclusion on the Protection Afforded to Civilians by the Collateral Damage Rule
Despite the many interpretational and operational problems with the collateral damage rule, there is little doubt that it is meant to provide protection from military attacks on civilians beyond what is required by the basic rule of discrimination and the prohibition on targeting civilians or civilian objects, or that it does so in a context where military and civilian merriam-webster.com/dictionary/incidental. 239 targets are intermeshed. Nonetheless, in an era when civilian war-related deaths are recorded as disproportionate to military deaths, the continuing validity of the rule demands further examination. 245 Even in an era when high precision weapons may, in some instances, reduce civilian collateral damage, 246 the overall civilian toll from warfare belies the notion that civilian war-related deaths and injuries are simply incidental (or collateral) to legitimate military destruction and death.
V. THE REGULATORY EFFECT OF THE COLLATERAL DAMAGE RULE IN LIGHT OF ITS OVERALL FAILED PURPOSE
A. Introduction
This Article has examined the collateral damage rule in light of the changing nature of warfare and the shifting ratios of military to civilian warrelated deaths. If the overall purpose of the collateral damage rule is to protect civilians from attack in circumstances where some civilian damage may be expected, the rule does not seem to be working very well. This part of the Article will examine the purpose of the collateral damage rule viewed both narrowly and broadly. It will then examine the general question: What happens to legal rules that cannot effectuate their overall purposes? Finally, this section includes suggestions about what should happen to the collateral damage rule.
B. The Purposes of the Collateral Damage Rule Viewed Narrowly and Broadly
The title to API, Article 51 is "Protection of the Civilian Population." 247 Civilians are meant to "enjoy general protection against dangers arising from military operations." 248 The rules that follow in the various succeeding paragraphs are designed "[t]o give effect to this protection." 249 Civilians may not be the object of an attack 250 and indiscriminate attacks are prohibited. 251 Various types of indiscriminate attacks are described, including those that violate the collateral damage rule. 252 An attack which "may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated" is prohibited as indiscriminate. 253 The official Commentaries to Article 51, paragraph 5(b) have already been mentioned 254 but it is worth adding that the Commentaries explored the possibility that very high civilian death and damage might "be justified if the military advantage at stake is of great importance." 255 The response to this suggestion was quite clear that such a view is not correct: 258 Dinstein calls this a textual misreading. 259 He concludes that: "Even extensive civilian casualties may be acceptable, if they are not excessive in light of the concrete and direct military advantage anticipated." 260 While Dinstein is correct that the text of API, Article 51, paragraph 5(b) uses the term excessive, Pilloud and Pictet were quite well aware of the language of the text but were making the point quoted above, namely, that even if the military advantage is great, extensive civilian casualties are never justified and always considered excessive. 261 Certainly, some civilian death and damage is permissible under the rule, but it was quite clear that the application of the collateral damage rule was never expected to result in ratios where civilian deaths outnumber military deaths, or even where civilian and military deaths are equal. Civilian damage that could predictably outweigh military damage, sometimes by several multiples, was intended to be beyond the scope of permissible military activity.
Area bombardment wherein distinct military objects are located among concentrations of civilians and civilian objects is prohibited by API, Article 51, paragraph 5(a). 262 The commentary on this subparagraph makes specific reference to "carpet bombing or saturation bombing." 263 It also noted that there were many examples of such bombings in WWII and that they were characterized by "destroy[ing] all life in a specific area and raz[ing] to the ground all buildings situated there." 264 The collateral damage rule, operating in concert with other protections of civilians found in this section of API, made such activity illegal.
The collateral damage rule, even if interpreted narrowly as only addressing each particular attack, 265 was never meant to permit extensive civilian damage even if the military advantage was great. Particular attacks where the civilian damage is not extensive and the military advantage is concrete and direct might meet the rule's requirements, but if either the overall campaign or the war itself results in extensive civilian death, injury and damage, the collateral damage rule will have been violated. The narrow object of the rule is to protect civilians exposed to injury as part of a specific attack on a military target. The broad object of the rule is to ensure that wars do not result in extensive civilian deaths and damage. Where wars result in extensive civilian losses, which they almost always do, the collateral damage rule will have been violated many times.
C. The Fate of Legal Rules That Cannot Fulfill Their Overall Purposes
What happens to legal rules that are frequently violated and perceived as unable to fulfill their purposes? All law faces the problem of inefficacy, and we might look for solutions in a wide range of topics and eras. A few random examples will set the stage for thinking about approaches to this dilemma. Sometimes statutes in the area of criminal law remain on the books but are simply never enforced. Fornication, even between consenting adults, remains an offense in many developed states, but one looks in vain for its prosecution, except in theocratic states. 266 In these cases we speak of
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the law falling into desuetude. Eventually, it gets removed from the statute books. Sometimes a rule is seen as both ineffective and encouraging other undesired consequences. In the United States, abortion was prohibited before 1973; performing or submitting to an abortion was a criminal offense except in certain instances to save the mother's life. 267 When the U.S. Supreme Court ruled in Roe v. Wade 268 that abortions could not be prohibited prior to roughly the last trimester of pregnancy, it did so for a number of reasons. Principally, the Court ruled that the mother's constitutionally protected right to privacy trumped any right to future life that the non-viable fetus might be thought to possess. 269 Other considerations were also persuasive. Evidence was presented to the Court showing "high mortality rates at illegal 'abortion mills.' " 270 Clearly, the prohibition of abortion was not working and brought in its wake the unintended consequences of killing a large number of women every year. As a result, abortion prior to the final trimester of pregnancy is now usually permitted, but must be carried out in regulated medical establishments. 271 Moving away from the criminal context, the area of treaty law also provides some insight. Until recently, virtually every U.S. extradition treaty contained a political offense exception basically stating that a fugitive from justice would not be extradited for political offenses. 272 The classic definition of the political offense is that a person has engaged in a crime in the course of trying to overthrow an existing government and put another government in its place. 273 Such crimes could include killing police officers, or blowing up army barracks, or a whole variety of other violent crimes against the state. After it was pointed out that the United States almost never entered into extradition treaties with another state unless the two shared roughly the same political values, it was seen as foolish to refuse to extradite someone who attempted to overthrow a government that basically has the same political system and values as the United States.
274 As a result, over the last thirty years, the United States has been systematically dropping the political offense exception clause from most of its extradition treaties.
In the area of weapons conventions, there are two cardinal rules. First, the weapon must be able to distinguish between military personnel and objects, on the one hand, and civilian personnel and objects, on the other hand. 275 Second, the weapon must never cause unnecessary suffering to combatants or anyone else. 276 Where a weapon is shown to violate one, or both, of these cardinal rules, the international community will draft a treaty and the weapon will be banned.
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Applying any of the solutions listed above to the collateral damage rule, however, would not solve the problem. If the rule were left as it is in the Protocol and never expected to curb military action or to be enforced (as with prohibitions on fornication), we would essential be condoning the widespread death of civilians in the wake of war. If the rule were struck down (as with the prohibition on abortion), we would be left with the principle of distinction absent the greater protection intended by the collateral damage rule. Such a solution would likely result in greater levels of civilian losses. Similarly, trying to dismantle part of the overall legal scheme deemed to have adverse consequences, like removing the political offense exception to extradition treaties, would not work because the collateral damage rule is not causing the adverse consequences-namely the large numbers of civilian casualties. Although banning the entity or action that causes the adverse consequences-banning armies or military attacks in the same way that particular weapons are banned-would, if carried out, be effective in reducing civilian causalities, one only has to articulate such a solution to know that it would be generally unacceptable. 274 Because of the changing nature of warfare, this Article has argued that modern warfare almost always results in extensive civilian death and damage in violation of the collateral damage rule. The current nature of warfare, therefore, makes the violation of the collateral damage rule inevitable in all but isolated examples of war. Armed forces are sent to war to destroy the enemy's armed forces (in international armed conflict) or destroy government forces or rebel forces (in internal armed conflict). They are not sent to kill civilians or damage civilian property except when civilian death or injury or civilian property damage is incidental to a legitimate attack on a military target. What happens, however, in practically all cases is that the military activity results in at least as many civilians dying and suffering injury as military personnel. Often the civilian casualties outweigh military casualties.
If we simply removed the collateral damage rule while leaving, as part of the laws of war, the prohibition on directly targeting civilians, two possible results might ensue. Any amount of civilian collateral damage would be permissible so long as it was somehow attached to an initial attack on a legitimate target. Alternatively, no amount, or possibly only very limited amounts, of civilian damage would be tolerated. Obviously, to permit widespread and extensive civilian damage that was somehow tangentially connected to a legitimate attack on military personnel or military objects would fly in the face of the long struggle to protect civilians from the effects of warfare. Indeed, it would in large measure give the green light to carpet bombing whole cities and towns with weapons of mass destruction. That way lies chaos. Similarly, ruling that no amount of civilian damage will ever be tolerated and that all attacks resulting in any civilian losses will constitute violations of the laws of war seems unrealistic and draconian as long as we allow wars and send out armies with instructions to destroy enemy combatants and other military targets.
First, we need to acknowledge that we have a problem. Despite the principle of distinction and the collateral damage rule, civilians are just as likely, or often more likely, to die in war as military personnel. Next, we need to make clear how much civilian damage is, or is not, permissible in attacks, campaigns, and overall wars. Due to nearly instantaneous media reporting of civilian death and damage, lawmakers may be galvanized to require even further restrictions on civilian losses. We know from the results of the recent ROEs in Afghanistan that commanders can significantly reduce civilian deaths. Fashioning language to accomplish further and clearer protections for civilians will not be easy, and gaining international agreement will take time.
Another, concurrent step we need is a clear rule requiring states and other organized fighting groups to keep "body counts" of civilian dead and injured together with inventories of civilian damage. These figures should be kept both for injuries to the state's (or fighting group's) own civilian personnel and objects and for the adversary's civilian population and civilian structures. The figures should be made public. The ICRC, or another impartial body with sufficient expertise, should also be charged with compiling similar civilian death and damage counts and publically reporting the figures.
It is widely agreed that three of the four Geneva Conventions of 1949 require states to record details of military personnel who are killed, wounded, captured, or go missing during armed conflict. 278 The Fourth Geneva Convention, Relative to the Protection of Civilian Persons in Time of War, simply requires that: "As far as military considerations allow, each Party to the conflict shall facilitate the steps taken to search for the [civilians] killed and wounded, to assist the shipwrecked and other persons exposed to grave danger, and to protect them against pillage and ill-treatment."
279 Additional Protocol I, on the other hand, actually has more detailed provisions for seeking and recovering the bodies of civilians lost or killed in conflict. 280 This Protocol currently has 172 parties, not including the United States. 281 Additional Protocol II has a general provision requiring parties to search for and collect the dead and wounded "[w]henever circumstances permit."
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This Protocol currently has 166 parties, again not including the United States. 283 Obviously, the Geneva Conventions and Protocols have gaps in the requirements for recording all civilian deaths and injuries in armed conflict.
In June 2011, Susan Breau and Rachel Joyce published a paper concluding that there already exists an "international legal obligation to record civilian casualties of armed conflict." conclusion by drawing on a broad range of international documents. 285 This paper was published as part of a larger effort to "build the political will to record details of every single victim of armed conflict worldwide." 286 While the conclusion reached in the working paper is well argued, 287 it remains true that states are not currently recording civilian war-related deaths in any systematic way. In September of 2011, The Oxford Research Group launched the Charter for the Recognition of Every Casualty of Armed Violence, which urges states and other organizations to commit to the recording of every casualty of conflict throughout the world. 288 This is a bold and courageous step. The Charter may, one day, give rise to a binding treaty bringing us closer to realizing the fulfillment of the principle of distinction and the collateral damage rule; rules that, at the moment, are more often breached than observed.
